RULE 4-1.5 FEES AND COSTS FOR LEGAL SERVICES

(a) Illegal, Prohibited, or Clearly Excessive Fees and Costs. An attorney shall not
enter into an agreement for, charge, or collect an illegal, prohibited, or clearly excessive
fee or cost, or a fee generated by employment that was obtained through advertising or
solicitation not in compliance with the Rules Regulating The Florida Bar. A fee or cost is
clearly excessive when:

(1) after a review of the facts, a lawyer of ordinary prudence would be left with a
definite and firm conviction that the fee or the cost exceeds a reasonable fee or cost
for services provided to such a degree as to constitute clear overreaching or an
unconscionable demand by the attorney; or

(2) the fee or cost is sought or secured by the attorney by means of intentional
misrepresentation or fraud upon the client, a nonclient party, or any court, as to either
entitlement to, or amount of, the fee.

(b) Factors to Be Considered in Determining Reasonable Fees and Costs.
(1) Factors to be considered as guides in determining a reasonable fee include:

(A) the time and labor required, the novelty, complexity, and difficulty of the
questions involved, and the skill requisite to perform the legal service properly;

(B) the likelihood that the acceptance of the particular employment will preclude
other employment by the lawyer;

(C) the fee, or rate of fee, customarily charged in the locality for legal services of
a comparable or similar nature;

(D) the significance of, or amount involved in, the subject matter of the
representation, the responsibility involved in the representation, and the results
obtained;

(E) the time limitations imposed by the client or by the circumstances and, as
between attorney and client, any additional or special time demands or requests of
the attorney by the client;

(F) the nature and length of the professional relationship with the client;

(G) the experience, reputation, diligence, and ability of the lawyer or lawyers
performing the service and the skill, expertise, or efficiency of effort reflected in
the actual providing of such services; and

(H) whether the fee is fixed or contingent, and, if fixed as to amount or rate, then
whether the client's ability to pay rested to any significant degree on the outcome
of the representation.



(2) Factors to be considered as guides in determining reasonable costs include:

(A) the nature and extent of the disclosure made to the client about the costs;

(B) whether a specific agreement exists between the lawyer and client as to the
costs a client is expected to pay and how a cost is calculated that is charged to a
client;

(C) the actual amount charged by third party providers of services to the attorney;

(D) whether specific costs can be identified and allocated to an individual client or
a reasonable basis exists to estimate the costs charged;

(E) the reasonable charges for providing in-house service to a client if the cost is
an in-house charge for services; and

(F) the relationship and past course of conduct between the lawyer and the client.

All costs are subject to the test of reasonableness set forth in subdivision (a) above.
When the parties have a written contract in which the method is established for charging
costs, the costs charged thereunder shall be presumed reasonable.

(c) Consideration of All Factors. In determining a reasonable fee, the time devoted to
the representation and customary rate of fee need not be the sole or controlling factors.
All factors set forth in this rule should be considered, and may be applied, in
justification of a fee higher or lower than that which would result from application of
only the time and rate factors.

(d) Enforceability of Fee Contracts. Contracts or agreements for attorney’s fees
between attorney and client will ordinarily be enforceable according to the terms of such
contracts or agreements, unless found to be illegal, obtained through advertising or
solicitation not in compliance with the Rules Regulating The Florida Bar, prohibited by
this rule, or clearly excessive as defined by this rule.

(e) Duty to Communicate Basis or Rate of Fee or Costs to Client. When the lawyer
has not regularly represented the client, the basis or rate of the fee and costs shall be
communicated to the client, preferably in writing, before or within a reasonable time
after commencing the representation. A fee for legal services that is nonrefundable in
any part shall be confirmed in writing and shall explain the intent of the parties as to the
nature and amount of the nonrefundable fee. The test of reasonableness found in
subdivision (b), above, applies to all fees for legal services without regard to their
characterization by the parties.

The fact that a contract may not be in accord with these rules is an issue between the
attorney and client and a matter of professional ethics, but is not the proper basis for an
action or defense by an opposing party when fee-shifting litigation is involved.



(f) Contingent Fees. As to contingent fees:

(1) A fee may be contingent on the outcome of the matter for which the service is
rendered, except in a matter in which a contingent fee is prohibited by subdivision (f)
(3) or by law. A contingent fee agreement shall be in writing and shall state the
method by which the fee is to be determined, including the percentage or percentages
that shall accrue to the lawyer in the event of settlement, trial, or appeal, litigation
and other expenses to be deducted from the recovery, and whether such expenses are
to be deducted before or after the contingent fee is calculated. Upon conclusion of a
contingent fee matter, the lawyer shall provide the client with a written statement
stating the outcome of the matter and, if there is a recovery, showing the remittance
to the client and the method of its determination.

(2) Every lawyer who accepts a retainer or enters into an agreement, express or
implied, for compensation for services rendered or to be rendered in any action,
claim, or proceeding whereby the lawyer’s compensation is to be dependent or
contingent in whole or in part upon the successful prosecution or settlement thereof
shall do so only where such fee arrangement is reduced to a written contract, signed
by the client, and by a lawyer for the lawyer or for the law firm representing the
client. No lawyer or firm may participate in the fee without the consent of the client
in writing. Each participating lawyer or law firm shall sign the contract with the
client and shall agree to assume joint legal responsibility to the client for the
performance of the services in question as if each were partners of the other lawyer
or law firm involved. The client shall be furnished with a copy of the signed contract
and any subsequent notices or consents. All provisions of this rule shall apply to such
fee contracts.

(3) A lawyer shall not enter into an arrangement for, charge, or collect:

(A) any fee in a domestic relations matter, the payment or amount of which is
contingent upon the securing of a divorce or upon the amount of alimony or
support, or property settlement in lieu thereof; or

(B) a contingent fee for representing a defendant in a criminal case.

(4) A lawyer who enters into an arrangement for, charges, or collects any fee in an
action or claim for personal injury or for property damages or for death or loss of
services resulting from personal injuries based upon tortious conduct of another,
including products liability claims, whereby the compensation is to be dependent or
contingent in whole or in part upon the successful prosecution or settlement thereof
shall do so only under the following requirements:

(A) The contract shall contain the following provisions:



(1) "The undersigned client has, before signing this contract, received and
read the statement of client’s rights and understands each of the rights set
forth therein. The undersigned client has signed the statement and received
a signed copy to refer to while being represented by the undersigned
attorney(s)."

(i1) "This contract may be cancelled by written notification to the attorney at
any time within 3 business days of the date the contract was signed, as
shown below, and if cancelled the client shall not be obligated to pay any
fees to the attorney for the work performed during that time. If the attorney
has advanced funds to others in representation of the client, the attorney is
entitled to be reimbursed for such amounts as the attorney has reasonably
advanced on behalf of the client."

(B) The contract for representation of a client in a matter set forth in subdivision
(£)(4) may provide for a contingent fee arrangement as agreed upon by the client
and the lawyer, except as limited by the following provisions:

(1) Without prior court approval as specified below, any contingent fee that
exceeds the following standards shall be presumed, unless rebutted, to be
clearly excessive:

a. Before the filing of an answer or the demand for appointment of
arbitrators or, if no answer is filed or no demand for appointment of
arbitrators 1s made, the expiration of the time period provided for such
action:

1. 33 1/3% of any recovery up to $1 million; plus

2. 30% of any portion of the recovery between $1 million and $2
million; plus

3. 20% of any portion of the recovery exceeding $2 million.

b. After the filing of an answer or the demand for appointment of
arbitrators or, if no answer is filed or no demand for appointment of
arbitrators is made, the expiration of the time period provided for such
action, through the entry of judgment:

1. 40% of any recovery up to $1 million; plus

2. 30% of any portion of the recovery between $1 million and $2
million; plus

3. 20% of any portion of the recovery exceeding $2 million.

c. If all defendants admit liability at the time of filing their answers and
request a trial only on damages:



1. 33 1/3% of any recovery up to $1 million; plus

2. 20% of any portion of the recovery between $1 million and $2
million; plus

3. 15% of any portion of the recovery exceeding $2 million.

d. An additional 5% of any recovery after institution of any appellate
proceeding is filed or post-judgment relief or action is required for
recovery on the judgment.

(i1) If any client 1s unable to obtain an attorney of the client’s choice
because of the limitations set forth in subdivision (f)(4)(B)(1), the client
may petition the court in which the matter would be filed, if litigation is
necessary, or if such court will not accept jurisdiction for the fee division,
the circuit court wherein the cause of action arose, for approval of any fee
contract between the client and an attorney of the client’s choosing. Such
authorization shall be given if the court determines the client has a complete
understanding of the client’s rights and the terms of the proposed contract.
The application for authorization of such a contract can be filed as a
separate proceeding before suit or simultaneously with the filing of a
complaint. Proceedings thereon may occur before service on the defendant
and this aspect of the file may be sealed. A petition under this subdivision
shall contain a certificate showing service on the client and, if the petition is
denied, a copy of the petition and order denying the petition shall be served
on The Florida Bar in Tallahassee by the member of the bar who filed the
petition. Authorization of such a contract shall not bar subsequent inquiry as
to whether the fee actually claimed or charged is clearly excessive under
subdivisions (a) and (b).

(111) Subject to the provisions of 4-1.5(f)(4)(B)(i) and (i1) a lawyer who
enters into an arrangement for, charges, or collects any fee in an action or
claim for medical liability whereby the compensation is dependent or
contingent in whole or in part upon the successful prosecution or settlement
thereof shall provide the language of article I, section 26 of the Florida
Constitution to the client in writing and shall orally inform the client that:

a. Unless waived, in any medical liability claim involving a contingency
fee, the claimant is entitled to receive no less than 70% of the first
$250,000.00 of all damages received by the claimant, exclusive of
reasonable and customary costs, whether received by judgment,
settlement, or otherwise, and regardless of the number of defendants.
The claimant is entitled to 90% of all damages in excess of $250,000.00,
exclusive of reasonable and customary costs and regardless of the
number of defendants.



b. If a lawyer chooses not to accept the representation of a client under
the terms of article I, section 26 of the Florida Constitution, the lawyer
shall advise the client, both orally and in writing of alternative terms, if
any, under which the lawyer would accept the representation of the
client, as well as the client’s right to seek representation by another
lawyer willing to accept the representation under the terms of article I,
section 26 of the Florida Constitution, or a lawyer willing to accept the
representation on a fee basis that is not contingent.

c. If any client desires to waive any rights under article I, section 26 of
the Florida Constitution, in order to obtain a lawyer of the client’s
choice, a client may do so by waiving such rights in writing, under oath,
and in the form provided in this rule. The lawyer shall provide each
client a copy of the written waiver and shall afford each client a full and
complete opportunity to understand the rights being waived as set forth
in the waiver. A copy of the waiver, signed by each client and lawyer,
shall be given to each client to retain, and the lawyer shall keep a copy
in the lawyer’s file pertaining to the client. The waiver shall be retained
by the lawyer with the written fee contract and closing statement under
the same conditions and requirements provided in 4-1.5(f)(5).

WAIVER OF THE CONSTITUTIONAL RIGHT PROVIDED IN
ARTICLE I, SECTION 26 OF THE FLORIDA CONSTITUTION

On November 2, 2004 voters in the State of Florida approved The Medical Liability
Claimant's Compensation Amendment that was identified as Amendment 3 on the ballot.
The amendment is set forth below:

The Florida Constitution

Article 1, Section 26 is created to read "Claimant's right to fair compensation." In any
medical liability claim involving a contingency fee, the claimant is entitled to receive no
less than 70% of the first $250,000 in all damages received by the claimant, exclusive of
reasonable and customary costs, whether received by judgment, settlement or otherwise,
and regardless of the number of defendants. The claimant is entitled to 90% of all
damages in excess of $250,000, exclusive of reasonable and customary costs and
regardless of the number of defendants. This provision is self-executing and does not
require implementing legislation.

The undersigned client understands and acknowledges that (initial each provision):

I have been advised that signing this waiver releases an important
constitutional right; and

I have been advised that I may consult with separate counsel before signing



this waiver; and that [ may request a hearing before a judge to further explain this
waiver; and

By signing this waiver I agree to an increase in the attorney feethat might
otherwise be owed if the constitutional provision listed above is not waived. Without
prior court approval, the increased fee that I agree to may be up to the maximum
contingency fee percentages set forth in Rules Regulating The Florida Bar 4-1.5(f)(4)
(B)(1). Depending on the circumstances of my case, the maximum agreed upon fee
may range from 33 1/3% to 40% of any recovery up to $1 million; plus 20% to 30%
of any portion of the recovery between $1 million and $2 million; plus 15% to 20%
of any recovery exceeding $2 million; and

I have three (3) business days following execution of this waiver in which to
cancel this waiver; and

I wish to engage the legal services of the lawyers or law firms listed below in
an action or claim for medical liability the fee for which is contingent in whole or in
part upon the successful prosecution or settlement thereof, but I am unable to do so
because of the provisions of the constitutional limitation set forth above. In
consideration of the lawyers’ or law firms’ agreements to represent me and my desire
to employ the lawyers or law firms listed below, I hereby knowingly, willingly, and
voluntarily waive any and all rights and privileges that I may have under the
constitutional provision set forth above, as apply to the contingency fee agreement
only. Specifically, I waive the percentage restrictions that are the subject of the
constitutional provision and confirm the fee percentages set forth in the contingency
fee agreement; and

____ T have selected the lawyers or law firms listed below as my counsel of choice in
this matter and would not be able to engage their services without this waiver; and I
expressly state that this waiver is made freely and voluntarily, with full knowledge of
its terms, and that all questions have been answered to my satisfaction.

ACKNOWLEDGMENT BY CLIENT FOR PRESENTATION TO THE
COURT

The undersigned client hereby acknowledges, under oath, the following:

I have read and understand this entire waiver of my rights under the constitutional
provision set forth above.

I am not under the influence of any substance, drug, or condition (physical, mental,
or emotional) that interferes with my understanding of this entire waiver in which I
am entering and all the consequences thereof.

I have entered into and signed this waiver freely and voluntarily.



I authorize my lawyers or law firms listed below to present this waiver to the
appropriate court, if required for purposes of approval of the contingency fee
agreement. Unless the court requires my attendance at a hearing for that purpose, my
lawyers or law firms are authorized to provide this waiver to the court for its
consideration without my presence.

Dated this day of ,

By:

CLIENT

Sworn to and subscribed before me this day of , by
, who is personally known to me, or has produced

the following identification:

By:
Notary Public
My Commission Expires:
Dated this day of ,
By:
ATTORNEY

(C) Before a lawyer enters into a contingent fee contract for representation of a
client in a matter set forth in this rule, the lawyer shall provide the client with a
copy of the statement of client’s rights and shall afford the client a full and
complete opportunity to understand each of the rights as set forth therein. A copy
of the statement, signed by both the client and the lawyer, shall be given to the
client to retain and the lawyer shall keep a copy in the client’s file. The statement
shall be retained by the lawyer with the written fee contract and closing statement
under the same conditions and requirements as subdivision (f)(5).

(D) As to lawyers not in the same firm, a division of any fee within subdivision (f)
(4) shall be on the following basis:

(1) To the lawyer assuming primary responsibility for the legal services on
behalf of the client, a minimum of 75% of the total fee.

(i1) To the lawyer assuming secondary responsibility for the legal services
on behalf of the client, a maximum of 25% of the total fee. Any fee in
excess of 25% shall be presumed to be clearly excessive.

(111) The 25% limitation shall not apply to those cases in which 2 or more



lawyers or firms accept substantially equal active participation in the
providing of legal services. In such circumstances counsel shall apply to the
court in which the matter would be filed, if litigation is necessary, or if such
court will not accept jurisdiction for the fee division, the circuit court
wherein the cause of action arose, for authorization of the fee division in
excess of 25%, based upon a sworn petition signed by all counsel that shall
disclose in detail those services to be performed. The application for
authorization of such a contract may be filed as a separate proceeding
before suit or simultaneously with the filing of a complaint, or within 10
days of execution of a contract for division of fees when new counsel is
engaged. Proceedings thereon may occur before service of process on any
party and this aspect of the file may be sealed. Authorization of such
contract shall not bar subsequent inquiry as to whether the fee actually
claimed or charged is clearly excessive. An application under this
subdivision shall contain a certificate showing service on the client and, if
the application is denied, a copy of the petition and order denying the
petition shall be served on The Florida Bar in Tallahassee by the member of
the bar who filed the petition. Counsel may proceed with representation of
the client pending court approval.

(iv) The percentages required by this subdivision shall be applicable after
deduction of any fee payable to separate counsel retained especially for
appellate purposes.

(5) In the event there is a recovery, upon the conclusion of the representation, the
lawyer shall prepare a closing statement reflecting an itemization of all costs and
expenses, together with the amount of fee received by each participating lawyer or
law firm. A copy of the closing statement shall be executed by all participating
lawyers, as well as the client, and each shall receive a copy. Each participating lawyer
shall retain a copy of the written fee contract and closing statement for 6 years after
execution of the closing statement. Any contingent fee contract and closing statement
shall be available for inspection at reasonable times by the client, by any other person
upon judicial order, or by the appropriate disciplinary agency.

(6) In cases in which the client is to receive a recovery that will be paid to the client
on a future structured or periodic basis, the contingent fee percentage shall be
calculated only on the cost of the structured verdict or settlement or, if the cost is
unknown, on the present money value of the structured verdict or settlement,
whichever is less. If the damages and the fee are to be paid out over the long term
future schedule, this limitation does not apply. No attorney may negotiate separately
with the defendant for that attorney’s fee in a structured verdict or settlement when
separate negotiations would place the attorney in a position of conflict.



(g) Division of Fees Between Lawyers in Different Firms. Subject to the provisions of
subdivision (f)(4)(D), a division of fee between lawyers who are not in the same firm
may be made only if the total fee is reasonable and:

(1) the division is in proportion to the services performed by each lawyer; or
(2) by written agreement with the client:

(A) each lawyer assumes joint legal responsibility for the representation and agrees to
be available for consultation with the client; and

(B) the agreement fully discloses that a division of fees will be made and the basis
upon which the division of fees will be made.

(h) Credit Plans. A lawyer or law firm may accept payment under a credit plan. No
higher fee shall be charged and no additional charge shall be imposed by reason of a
lawyer’s or law firm’s participation in a credit plan.

(i) Arbitration Clauses. A lawyer shall not make an agreement with a potential client
prospectively providing for mandatory arbitration of fee disputes without first advising
that person in writing that the potential client should consider obtaining independent
legal advice as to the advisability of entering into an agreement containing such
mandatory arbitration provisions. A lawyer shall not make an agreement containing such
mandatory arbitration provisions unless the agreement contains the following language
in bold print:

NOTICE: This agreement contains provisions requiring arbitration of fee disputes.
Before you sign this agreement you should consider consulting with another lawyer
about the advisability of making an agreement with mandatory arbitration
requirements. Arbitration proceedings are ways to resolve disputes without use of
the court system. By entering into agreements that require arbitration as the way to
resolve fee disputes, you give up (waive) your right to go to court to resolve those
disputes by a judge or jury. These are important rights that should not be given up
without careful consideration.

STATEMENT OF CLIENT’S RIGHTS

FOR CONTINGENCY FEES

Before you, the prospective client, arrange a contingent fee agreement with a lawyer,
you should understand this statement of your rights as a client. This statement is not a
part of the actual contract between you and your lawyer, but, as a prospective client, you
should be aware of these rights:

1. There is no legal requirement that a lawyer charge a client a set fee or a percentage of
money recovered in a case. You, the client, have the right to talk with your lawyer about



the proposed fee and to bargain about the rate or percentage as in any other contract. If
you do not reach an agreement with 1 lawyer you may talk with other lawyers.

2. Any contingent fee contract must be in writing and you have 3 business days to
reconsider the contract. You may cancel the contract without any reason if you notify
your lawyer in writing within 3 business days of signing the contract. If you withdraw
from the contract within the first 3 business days, you do not owe the lawyer a fee
although you may be responsible for the lawyer’s actual costs during that time. If your
lawyer begins to represent you, your lawyer may not withdraw from the case without
giving you notice, delivering necessary papers to you, and allowing you time to employ
another lawyer. Often, your lawyer must obtain court approval before withdrawing from
a case. If you discharge your lawyer without good cause after the 3-day period, you may
have to pay a fee for work the lawyer has done.

3. Before hiring a lawyer, you, the client, have the right to know about the lawyer’s
education, training, and experience. If you ask, the lawyer should tell you specifically
about the lawyer’s actual experience dealing with cases similar to yours. If you ask, the
lawyer should provide information about special training or knowledge and give you this
information in writing if you request it.

4. Before signing a contingent fee contract with you, a lawyer must advise you whether
the lawyer intends to handle your case alone or whether other lawyers will be helping
with the case. If your lawyer intends to refer the case to other lawyers, the lawyer should
tell you what kind of fee sharing arrangement will be made with the other lawyers. If
lawyers from different law firms will represent you, at least 1 lawyer from each law firm
must sign the contingent fee contract.

5. If your lawyer intends to refer your case to another lawyer or counsel with other
lawyers, your lawyer should tell you about that at the beginning. If your lawyer takes the
case and later decides to refer it to another lawyer or to associate with other lawyers, you
should sign a new contract that includes the new lawyers. You, the client, also have the
right to consult with each lawyer working on your case and each lawyer is legally
responsible to represent your interests and is legally responsible for the acts of the other
lawyers involved in the case.

6. You, the client, have the right to know in advance how you will need to pay the
expenses and the legal fees at the end of the case. If you pay a deposit in advance for
costs, you may ask reasonable questions about how the money will be or has been spent
and how much of it remains unspent. Your lawyer should give a reasonable estimate
about future necessary costs. If your lawyer agrees to lend or advance you money to
prepare or research the case, you have the right to know periodically how much money
your lawyer has spent on your behalf. You also have the right to decide, after consulting
with your lawyer, how much money is to be spent to prepare a case. If you pay the
expenses, you have the right to decide how much to spend. Your lawyer should also



inform you whether the fee will be based on the gross amount recovered or on the
amount recovered minus the costs.

7. You, the client, have the right to be told by your lawyer about possible adverse
consequences if you lose the case. Those adverse consequences might include money
that you might have to pay to your lawyer for costs and liability you might have for
attorney’s fees, costs, and expenses to the other side.

8. You, the client, have the right to receive and approve a closing statement at the end of
the case before you pay any money. The statement must list all of the financial details of
the entire case, including the amount recovered, all expenses, and a precise statement of
your lawyer’s fee. Until you approve the closing statement your lawyer cannot pay any
money to anyone, including you, without an appropriate order of the court. You also
have the right to have every lawyer or law firm working on your case sign this closing
statement.

9. You, the client, have the right to ask your lawyer at reasonable intervals how the case
is progressing and to have these questions answered to the best of your lawyer’s ability.

10. You, the client, have the right to make the final decision regarding settlement of a
case. Your lawyer must notify you of all offers of settlement before and after the trial.
Offers during the trial must be immediately communicated and you should consult with
your lawyer regarding whether to accept a settlement. However, you must make the final
decision to accept or reject a settlement.

11. If at any time you, the client, believe that your lawyer has charged an excessive or
illegal fee, you have the right to report the matter to The Florida Bar, the agency that
oversees the practice and behavior of all lawyers in Florida. For information on how to
reach The Florida Bar, call 850/561-5600, or contact the local bar association. Any
disagreement between you and your lawyer about a fee can be taken to court and you
may wish to hire another lawyer to help you resolve this disagreement. Usually fee
disputes must be handled in a separate lawsuit, unless your fee contract provides for
arbitration. You can request, but may not require, that a provision for arbitration (under
Chapter 682, Florida Statutes, or under the fee arbitration rule of the Rules Regulating
The Florida Bar) be included in your fee contract.

Client Signature

Date




Attorney Signature

Date

Comment
Bases or rate of fees and costs

When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee. The conduct of the lawyer and
client in prior relationships is relevant when analyzing the requirements of this rule. In a
new client-lawyer relationship, however, an understanding as to the fee should be
promptly established. It is not necessary to recite all the factors that underlie the basis of
the fee but only those that are directly involved in its computation. It is sufficient, for
example, to state the basic rate is an hourly charge or a fixed amount or an estimated
amount, or to identify the factors that may be taken into account in finally fixing the fee.
Although hourly billing or a fixed fee may be the most common bases for computing
fees in an area of practice, these may not be the only bases for computing fees. A lawyer
should, where appropriate, discuss alternative billing methods with the client. When
developments occur during the representation that render an earlier estimate
substantially inaccurate, a revised estimate should be provided to the client. A written
statement concerning the fee reduces the possibility of misunderstanding. Furnishing the
client with a simple memorandum or a copy of the lawyer’s customary fee schedule is
sufficient if the basis or rate of the fee is set forth.

General overhead should be accounted for in a lawyer’s fee, whether the lawyer charges
hourly, flat, or contingent fees. Filing fees, transcription, and the like should be charged
to the client at the actual amount paid by the lawyer. A lawyer may agree with the client
to charge a reasonable amount for in-house costs or services. In-house costs include
items such as copying, faxing, long distance telephone, and computerized research. In-
house services include paralegal services, investigative services, accounting services,
and courier services. The lawyer should sufficiently communicate with the client
regarding the costs charged to the client so that the client understands the amount of
costs being charged or the method for calculation of those costs. Costs appearing in
sufficient detail on closing statements and approved by the parties to the transaction
should meet the requirements of this rule.

Rule 4-1.8(e) should be consulted regarding a lawyer’s providing financial assistance to
a client in connection with litigation.

In order to avoid misunderstandings concerning the nature of legal fees, written
documentation is required when any aspect of the fee is nonrefundable. A written
contract provides a method to resolve misunderstandings and to protect the lawyer in the



event of continued misunderstanding. Rule 4-1.5 (e) does not require the client to sign a
written document memorializing the terms of the fee. A letter from the lawyer to the
client setting forth the basis or rate of the fee and the intent of the parties in regard to the
nonrefundable nature of the fee is sufficient to meet the requirements of this rule.

All legal fees and contracts for legal fees are subject to the requirements of the Rules
Regulating The Florida Bar. In particular, the test for reasonableness of legal fees found
in rule 4-1.5(b) applies to all types of legal fees and contracts related to them.

Terms of payment

A lawyer may require advance payment of a fee but is obliged to return any unearned
portion. See rule 4-1.16(d). A lawyer is not, however, required to return retainers that,
pursuant to an agreement with a client, are not refundable. A lawyer may accept property
in payment for services, such as an ownership interest in an enterprise, providing this
does not involve acquisition of a proprietary interest in the cause of action or subject
matter of the litigation contrary to rule 4-1.8(1). However, a fee paid in property instead
of money may be subject to special scrutiny because it involves questions concerning
both the value of the services and the lawyer’s special knowledge of the value of the

property.

An agreement may not be made whose terms might induce the lawyer improperly to
curtail services for the client or perform them in a way contrary to the client’s interest.
For example, a lawyer should not enter into an agreement whereby services are to be
provided only up to a stated amount when it is foreseeable that more extensive services
probably will be required, unless the situation is adequately explained to the client.
Otherwise, the client might have to bargain for further assistance in the midst of a
proceeding or transaction. However, it is proper to define the extent of services in light
of the client’s ability to pay. A lawyer should not exploit a fee arrangement based
primarily on hourly charges by using wasteful procedures. When there is doubt whether
a contingent fee is consistent with the client’s best interest, the lawyer should offer the
client alternative bases for the fee and explain their implications. Applicable law may
impose limitations on contingent fees, such as a ceiling on the percentage.

Prohibited contingent fees

Subdivision ()(3)(A) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or upon the
amount of alimony or support or property settlement to be obtained. This provision does
not preclude a contract for a contingent fee for legal representation in connection with
the recovery of post-judgment balances due under support, alimony, or other financial
orders because such contracts do not implicate the same policy concerns.

Contingent fee regulation



Subdivision (e) is intended to clarify that whether the lawyer's fee contract complies
with these rules is a matter between the lawyer and client and an issue for professional
disciplinary enforcement. The rules and subdivision (e) are not intended to be used as
procedural weapons or defenses by others. Allowing opposing parties to assert
noncompliance with these rules as a defense, including whether the fee is fixed or
contingent, allows for potential inequity if the opposing party is allowed to escape
responsibility for their actions solely through application of these rules.

Rule 4-1.5(f)(4) should not be construed to apply to actions or claims seeking property
or other damages arising in the commercial litigation context.

Rule 4-1.5(f)(4)(B) is intended to apply only to contingent aspects of fee agreements. In
the situation where a lawyer and client enter a contract for part noncontingent and part
contingent attorney’s fees, rule 4-1.5(f)(4)(B) should not be construed to apply to and
prohibit or limit the noncontingent portion of the fee agreement. An attorney could
properly charge and retain the noncontingent portion of the fee even if the matter was
not successfully prosecuted or if the noncontingent portion of the fee exceeded the
schedule set forth in rule 4-1.5(f)(4)(B). Rule 4-1.5(f)(4)(B) should, however, be
construed to apply to any additional contingent portion of such a contract when
considered together with earned noncontingent fees. Thus, under such a contract a
lawyer may demand or collect only such additional contingent fees as would not cause
the total fees to exceed the schedule set forth in rule 4-1.5(f)(4)(B).

The limitations in rule 4-1.5(f)(4)(B)(i)c. are only to be applied in the case where all the
defendants admit liability at the time they file their initial answer and the trial is only on
the 1ssue of the amount or extent of the loss or the extent of injury suffered by the client.
If the trial involves not only the issue of damages but also such questions as proximate
cause, affirmative defenses, seat belt defense, or other similar matters, the limitations are
not to be applied because of the contingent nature of the case being left for resolution by
the trier of fact.

Rule 4-1.5(f)(4)(B)(i1) provides the limitations set forth in subdivision (f)(4)(B)(1) may
be waived by the client upon approval by the appropriate judge. This waiver provision
may not be used to authorize a lawyer to charge a client a fee that would exceed rule 4-
1.5(a) or (b). It is contemplated that this waiver provision will not be necessary except
where the client wants to retain a particular lawyer to represent the client or the case
involves complex, difficult, or novel questions of law or fact that would justify a

contingent fee greater than the schedule but not a contingent fee that would exceed rule
4-1.5(b).

Upon a petition by a client, the trial court reviewing the waiver request must grant that
request if the trial court finds the client: (a) understands the right to have the limitations
in rule 4-1.5(f)(4)(B) applied in the specific matter; and (b) understands and approves
the terms of the proposed contract. The consideration by the trial court of the waiver



petition is not to be used as an opportunity for the court to inquire into the merits or
details of the particular action or claim that is the subject of the contract.

The proceedings before the trial court and the trial court’s decision on a waiver request
are to be confidential and not subject to discovery by any of the parties to the action or
by any other individual or entity except The Florida Bar. However, terms of the contract
approved by the trial court may be subject to discovery if the contract (without court
approval) was subject to discovery under applicable case law or rules of evidence.

Rule 4-1.5 (f) (4) (B) (i11) 1s added to acknowledge the provisions of article 1, section 26
of the Florida Constitution, and to create an affirmative obligation on the part of an
attorney contemplating a contingency fee contract to notify a potential client with a
medical liability claim of the limitations provided in that constitutional provision. This
addition to the rule is adopted prior to any judicial interpretation of the meaning or scope
of the constitutional provision and this rule is not intended to make any substantive
interpretation of the meaning or scope of that provision. The rule also provides that a
client who wishes to waive the rights of the constitutional provision, as those rights may
relate to attorney's fees, must do so in the form contained in the rule.

Rule 4-1.5(f)(6) prohibits a lawyer from charging the contingent fee percentage on the
total, future value of a recovery being paid on a structured or periodic basis. This
prohibition does not apply if the lawyer’s fee is being paid over the same length of time
as the schedule of payments to the client.

Contingent fees are prohibited in criminal and certain domestic relations matters. In
domestic relations cases, fees that include a bonus provision or additional fee to be
determined at a later time and based on results obtained have been held to be
impermissible contingency fees and therefore subject to restitution and disciplinary
sanction as elsewhere stated in these Rules Regulating The Florida Bar.

Fees that provide for a bonus or additional fees and that otherwise are not prohibited
under the Rules Regulating The Florida Bar can be effective tools for structuring fees.
For example, a fee contract calling for a flat fee and the payment of a bonus based on the
amount of property retained or recovered in a general civil action is not prohibited by
these rules. However, the bonus or additional fee must be stated clearly in amount or
formula for calculation of the fee (basis or rate). Courts have held that unilateral bonus
fees are unenforceable. The test of reasonableness and other requirements of this rule
apply to permissible bonus fees.

Division of fee

A division of fee is a single billing to a client covering the fee of 2 or more lawyers who
are not in the same firm. A division of fee facilitates association of more than 1 lawyer in
a matter in which neither alone could serve the client as well, and most often is used



when the fee is contingent and the division is between a referring lawyer and a trial
specialist. Subject to the provisions of subdivision (f)(4)(D), subdivision (g) permits the
lawyers to divide a fee on either the basis of the proportion of services they render or by
agreement between the participating lawyers if all assume responsibility for the
representation as a whole and the client is advised and does not object. It does require
disclosure to the client of the share that each lawyer is to receive. Joint responsibility for
the representation entails the obligations stated in rule 4-5.1 for purposes of the matter
involved.

Disputes over fees

Since the fee arbitration rule (Chapter 14) has been established by the bar to provide a
procedure for resolution of fee disputes, the lawyer should conscientiously consider
submitting to it. Where law prescribes a procedure for determining a lawyer’s fee, for
example, in representation of an executor or administrator, a class, or a person entitled to
a reasonable fee as part of the measure of damages, the lawyer entitled to such a fee and
a lawyer representing another party concerned with the fee should comply with the
prescribed procedure.

Referral fees and practices

A secondary lawyer shall not be entitled to a fee greater than the limitation set forth in
rule 4-1.5(f)(4)(D)(i1) merely because the lawyer agrees to do some or all of the
following: (a) consults with the client; (b) answers interrogatories; (c¢) attends
depositions; (d) reviews pleadings; (e) attends the trial; or (f) assumes joint legal
responsibility to the client. However, the provisions do not contemplate that a secondary
lawyer who does more than the above is necessarily entitled to a larger percentage of the
fee than that allowed by the limitation.

The provisions of rule 4-1.5(f)(4)(D)(iii) only apply where the participating lawyers
have for purposes of the specific case established a co-counsel relationship. The need for
court approval of a referral fee arrangement under rule 4-1.5(f)(4)(D)(iii) should only
occur in a small percentage of cases arising under rule 4-1.5(f)(4) and usually occurs
prior to the commencement of litigation or at the onset of the representation. However,
in those cases in which litigation has been commenced or the representation has already
begun, approval of the fee division should be sought within a reasonable period of time
after the need for court approval of the fee division arises.

In determining if a co-counsel relationship exists, the court should look to see if the
lawyers have established a special partnership agreement for the purpose of the specific
case or matter. If such an agreement does exist, it must provide for a sharing of services
or responsibility and the fee division is based upon a division of the services to be
rendered or the responsibility assumed. It is contemplated that a co-counsel situation
would exist where a division of responsibility is based upon, but not limited to, the



following: (a) based upon geographic considerations, the lawyers agree to divide the
legal work, responsibility, and representation in a convenient fashion. Such a situation
would occur when different aspects of a case must be handled in different locations; (b)
where the lawyers agree to divide the legal work and representation based upon their
particular expertise in the substantive areas of law involved in the litigation; or (c) where
the lawyers agree to divide the legal work and representation along established lines of
division, such as liability and damages, causation and damages, or other similar factors.

The trial court’s responsibility when reviewing an application for authorization of a fee
division under rule 4-1.5(f)(4)(D)(ii1) is to determine if a co-counsel relationship exists
in that particular case. If the court determines a co-counsel relationship exists and
authorizes the fee division requested, the court does not have any responsibility to
review or approve the specific amount of the fee division agreed upon by the lawyers
and the client.

Rule 4-1.5(f)(4)(D)(iv) applies to the situation where appellate counsel is retained during
the trial of the case to assist with the appeal of the case. The percentages set forth in
subdivision (f)(4)(D) are to be applicable after appellate counsel’s fee is established.
However, the effect should not be to impose an unreasonable fee on the client.

Credit Plans

Credit plans include credit cards. If a lawyer accepts payment from a credit plan for an
advance of fees and costs, the amount must be held in trust in accordance with chapter 5,
Rules Regulating The Florida Bar, and the lawyer must add the lawyer’s own money to
the trust account in an amount equal to the amount charged by the credit plan for doing
business with the credit plan.
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